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This mattercomesbeforethePublic ServiceCommissionof SouthCarolina(the

Commission)on theMotion of theCommissionStaff to appointF. David Butler,Esquire,

Senior Counsel, as a "hearing examiner" for a hearing regardingthe Application of

Broadband Dynamics, LLC for authority

telecommunicationsservicesin SouthCarolina.

to provide resold interexchange

Mr. Butler would hearthe evidencein

thecasewithout thepresenceof theCommission.We granttheMotion.

S.C.Code Ann. Section58-9-1020(1976) allows the Commissionto employ a

specialagentor examinerin a telecommunicationshearing. This personmay administer

oaths,examinewitnesses,and receiveevidencein any locality which the Commission

maydesignate.The examinermay not beusedin a telephonerateproceedingunderthe

statute.We notethat thepresentproceedingis not atelephonerateproceeding.

Further,26 S.C.CodeAnn. Regs.103-841(1976)statesthatwhenevidenceis to

be taken in a formal proceedingbefore the Commission,any Commissioneror any

hearing examinerdesignatedby the Commission may presideat the hearing. The

presidingofficer hastheduty to conductfull, fair, andimpartialhearingsunderSectionB
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'I'his matter comes bel'ore the Public Service Commission of South Carolina (the

Commission) on the Motion of the Commission Staff to appoint F. David Butler, Esquire,

Senior Counsel, as a "hearing examiner" for a hearing regarding the Application of

Broadband Dynamics, LLC for authority to provide resold interexchange

telecommunications services in South Carolina. Mr. Butler would hear the evidence in

the case without the presence of the Commission. We grant the Motion.

S.C. Code Ann. Section 58-9-1020 (1976) allows the Commission to employ a

special agent or examiner in a telecommunications hearing. This person may administer

oaths, examine witnesses, and receive evidence in any locality which the Commission

may designate. 'fhe examiner may not be used in a telephone rate proceeding under the

statute. We note that the present proceeding is not a telephone rate proceeding.

Further, 26 S.C. Code Ann. Regs. 103-841 (1976) states that when evidence is to

be taken in a formal proceeding before the Commission, any Commissioner or any

hearing examiner designated by the Commission may preside at the hearing. The

presiding officer has the duty to conduct full, fair, and impartial hearings under Section B
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of the regulation. SectionC of the regulationrequiresthat the presidingofficer mail to

thepartiesof recorda proposedorderwhenamajority of theCommissionersdonot hear

a formal proceedingor read the record thereof. The proposedorder shall contain a

statementof facts relied upon in formulating suchorder and eachissueof fact or law

necessaryto it. The regulation then describesa mechanismfor the parties to take

exception to the proposedorder and ultimately states,among other things, that the

Commissionwill issuethe final order in the casebaseduponthe record,the proposed

order,and othermaterialsandanyoral argumentsthat may takeplace. We believethat

this regulationdescribesthe appropriateprocedurefor Mr. Butler to employasa hearing

examinerin thepresentcase.

Mr. Butler is a SeniorCounselto the Commissionand hasbeenemployedin a

legal position with the Commissionsince 1991. We believe that Mr. Butler has the

ability and knowledgeto properlycarry out thehearingexaminer'srole in this case,and

we theretbregranttheMotion appointinghim ashearingofficer in this case.

In accordancewith theprecedingparagraphs,wemakethefollowing:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. S.C. Code Ann. Section 58-9-1020 (1976) allows the Commission to

employ a special agent or examiner in non-rate telecommunications hearings.

2. The present proceeding is not a telephone rate proceeding.

3. 26 S.C. Code Ann. Regs. 103-841 (1976) allows a hearing examiner

designated by the Commission to preside at a hearing. This regulation sets out the duties
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the parties of record a proposed order when a majority of the Commissioners do not hear

a formal proceeding or read the record thereof. 'lhe proposed order shall contain a
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ability and knowledge to properly carry out the hearing examiner's role in this case, and
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andproceduresto beemployedby that examiner.Thesedutiesandproceduresshouldbe

employedin thepresentcase.

4. Mr. Butler hasthe ability andknowledgeto act asa hearingexaminerin

thepresentcase.

5. Mr. Butler shouldbeappointedasthehearingexaminerin thiscase.

ORDER

The Commission hereby appoints F. David Butler, Esquire, as the hearing

examiner in the present case. Mr. Butler shall follow all applicable statutes and

regulations that may pertain to his appointment. This Order shall remain in full force and

effect until further Order of the Commission.

BY ORDER OF THE COMMISSION:

ATTEST:

David A. Wright, Vice _n_nm_n

(SEAL)

Johl/'E. Howard, Chairman
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and procedures to be employed by that examiner. These duties and procedures should be

employed in the present case.

4. Mr. Butler has the ability and knowledge to act as a hearing examiner in

the present case.

5. Mr. Butler should be appointed as the hearing examiner in this case.

ORDER

The Commission hereby appoints F. David Butler, Esquire, as the hearing
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regulations that may pertain to his appointment. This Order shall remain in full force and

effect until further Order of the Commission.
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